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I 

Justice Bodh Raj Sawhney 

I am beholden to the Trustees of the Justice Bodh Raj Sawheny Memorial Trust and 
Prof. Jai Govind, Vice-Chancellor, National Law School of India University for the 
honour of this invitation to deliver the Seventh Justice Bodh Raj Sawhney Oration, 
named after Justice Bodhraj Sawhney who was Judge of Jammu & Kashmir High 
Court from 1928 to 1936 and was the acting Chief Justice. The Trust established in 
his memory has initiated a number of scholarships to foster excellence in legal 
education, apart from its concerns for promoting community health and other 
programmes of social benefits. 

II 

Administration of Criminal Justice: 
The Adversarial and Inquisitional: 

An Overview 

The major legal systems of the world are the Common Law System also called 
adversarial and the Civil Law or the Inquisitorial System. The criminal justice 
system of England and Wales in common with other jurisdictions which have 
evolved within the Anglo-Saxon system, is a part of the common law traditions. It is 
referred to as the adversarial system to distinguish it from the continental 
inquisitorial system of the civil law tradition. The adversarial system contemplates 
the role of the judge as an umpire and, by and large, leaves the presentation of the 
case in the court principally to the prosecution and the defence. They present their 
respective cases with the support of their witnesses. Under this system the judge does 
not supervise the pre-trial preparation of the evidence of the police, while in the civil 
law system the judge plays a major and active part in the presentation of the 
evidence at the trial. He calls and examines the witnesses while the lawyers on both 
sides, the prosecution and the defence, ask supplementary questions. 

                                                      
 * Justice Bodh Raj Sawhney Memorial Trust Lecture, National Law School of India University 

Bangalore, December 15, 2006.  
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But while speaking of the ‘inquisitorial’ and ‘adversarial systems’ one should not 
over emphasize their respective watertight distinctions for, even adversarial systems 
have certain inquisitorial elements and the inquisitorial some adversarial features. 
But it is being increasingly recognized that a thorough going adversarial system 
which seems to turn the search for the truth into a contest played between opposing 
lawyers which ordinary people cannot even understand, if pushed too far it might 
promote too liberal a judicial attitude towards crime and make a mockery of 
criminal justice. But principles of penal policy have always been of a presumption of 
innocence of the accused and that the prosecution must bring home his guilt by a 
standard of evidence which is proof beyond reasonable doubt. Both these 
fundamental concepts are under pressure of reassessment as the threats to orderly 
living in modern societies from organized crime have become too grave to be 
complacent about. 

But the investigations of and punishment for crimes produce a picture of 
dramatic preponderance of the power of the State over the individual. Against the 
resources of the State the individual stands relatively alone. The history of liberty has 
largely been the choice of the weapons of investigation and of the procedural 
safeguards against their misuse, for, they cannot but throw light on the nature of the 
system to which they belong and on the extent to which that system recognizes the 
dignity and worth of man and on the place the system accords to the rule of law. As 
Lord MacDermott observed ‘at one extreme, the infliction of pain, the denial of the 
most elementary rights and the application of all kinds of indirect pressure are still, 
as they have for ages, the chosen instruments. At the other stands the established 
procedure of criminal law under which the rights of an accused person, before and 
during trial are defined.’ 

An awesome situation arises when cynical and avowedly blatant disregard of such 
procedural safeguards becomes commonplace. Then the judiciary is the last resort of 
the people. Speaking of the remarkable evolution of the English criminal system 
over the last two centuries, Lord MacDermott in his Hamlyn lectures on 
“Protection from Power” observed: 

‘that in point of fact our criminal procedure does not appear to have suffered by reason 
of judicial control. The police may have their occasional disappointments, but· the truth 
seems to be that police efficiency which depends on the co-operation of the public more 
than on anything else, has been helped and not hindered by committing the authoritative 
last word to the judges.’ 

Rule of law is the badge of a free people. It stands for equality before the law; for 
the independence of the courts, for absence of arbitrary government and for putting 
the law abiding individual above the State. But “the methods of the criminal courts 
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are hundreds of years old”, wrote Clarence Darrow, “and their conceptions a 
thousand years older than that. The whole material world has been made over, but 
the law as its administration have stood defying time and all the intellectual changes 
of our day and age.” 

The criminal justice system all too often tends to produce a cynical distrust when 
glaring and flagrant crimes which shock the conscience of the society go 
unpunished. The adversarial system depends on the testimony of witnesses, the 
integrity and efficiency of the investigation and rigorous diligence of the prosecuting 
agencies. The criminal justice system in India bears all the marks of lack of these 
virtues perhaps in an aggravated form. The administration of criminal justice system 
involves three inter-related institutions. First, are the institutions for detection and 
investigation of the crimes, viz, the police and the role of the public prosecutors. 
The second, the judicial trial system. The third is the prison system. For different 
reasons all the three are in an unsatisfactory condition. 

Unfortunately the police investigations evoke a cynical distrust and resentment in 
the society. There is a general resentment at the way those in authority treat the 
citizenry. Public confidence is the greatest asset of any police force. Intelligence, 
witness support and public recognition and the approbation of the good work of the 
police are indispensable for the efficiency and morale of the police. But the police 
either by insensitiveness or insolence of power are on the verge of forfeiting public 
confidence. Public law has no place outside public confidence. Today the reputation 
of the police is such that even if they do good work, public suspects that it was done 
for some wrong reasons. As public confidence progressively gets ·eroded, the police 
will come to be increasingly isolated from society and looked upon more as 
tormentors than protectors of people. The vicious circle must be broken. And it 
must start with the police. Courtesy and civility can go hand in hand with efficiency. 
The onslaught on the sensibilities of the judiciary by the repeated experience of lack 
of respect for truth on the part of the prosecution has put the judicial mind on the 
alert. The courts, very often, find it unsafe to trust the prosecutions. 

The original exhortation was that let “ten guilty persons go free than one 
innocent person should suffer.” But C K Allen said “I dare say, some sentimentalists 
would assent to the proposition that it is better that a thousand or even a million 
guilty persons should escape than that one innocent person should suffer” but no 
responsible and practical person would accept such a view. For it is obvious that if 
our ratio is extended indefinitely, there comes a point when the whole system of 
justice has broken down and society is in a state of chaos.” Lord Simon echoed this 
sentiment in the House of Lords when he observed, that a miscarriage of justice may 
arise from the acquittal of the guilty no less than from the conviction of the 
innocent.(Stirland v. DPP (1944) AC 315 at 324). 
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Then there is the right to silence on the part of the accused. Article 20 of the 
Constitution of India declares constitutional immunity from testimonial 
compulsion. There are critics of this right. To quote Bentham’s words, “if all 
criminals of every class had assembled, and framed a system after their own wishes, is 
not this rule the very first which they would have established for their security? 
Innocence never takes advantage of it; innocence claims the right of speaking, as 
guilt invokes the privilege of silence.” The Privy Council said that silence may not 
always. be golden and the accused’s silence may not deter the court from drawing 
legitimate conclusions on matters which accused alone could have clarified. It was 
observed. “When the prisoner, chooses not to do so, the court must not be deterred 
by the incompleteness of the tale from drawing the interferences that properly flow 
from the evidence it has got nor dissuaded from reaching a firm conclusion by 
speculation upon what the accused might have said if he had testified.” 
(Shrampalsingh (1962) 2W L R at p 245) 

“Kiranbai was just 16 years old when she went to jail. It was 1971 and the frightened 
illiterate girl from Madhya Pradesh was accused of murdering her child. Next year the 
Sessions Court acquitted her. The State went in appeal. The case dragged on till 1979. 
Kiranbai remained in jail. The Bhopal High Court finally acquitted her but her travails 
did not end. The court typist misspelled her name in his letter to the jail authorities. 
Kiranbai spent two extra years in jail due to the error. A public – spirited lawyer 
approached--the Court and told them, she should be compensated. The court finally 
awarded her a sum of Rs 7260 /, less than 120 pounds at the rate of Rs 10/ a day for the 
extra time she spent in jail.” 

With the kind of scenario of marked increase of violent crimes, acts of terrorism 
aided by sophisticated explosive devices, ruthless and cynical contempt for the 
suffering of thousands of innocent men, women and children, hard measures are 
required. There is increasing tendency to achieve political objectives by resort to 
violent methods. Strong laws granting adequate powers to the law enforcement 
machinery may also be necessary to protect the society. But the essential pre-
requisite is the assurance that such vast powers are not abused. Such powers have 
always tended towards appalling misuse. When such strong laws are sought to be 
brought forth the State must pause to think of kind and quality of men into whose 
hands the law is entrusted for its enforcement. Experience has shown that law 
enforcement agencies have not attained the state of ethical and moral responsibility 
that ought to go with the possession of such vast powers. It is human experience that 
unbridled authority has always tended towards abuse, and history has provided 
ample illustrations that power exaggerates every human weakness and that 
unregulated power quickly degenerates into tyranny. The attempted cure becomes 
worse than the disease itself. In the recent case of Belmarsh Prison the House of 
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Lords had occasion to strike down disproportionately stringent provisions which 
authorized detention of persons suspected to have terrorist links.  

III 

Miscarriage of Justice 

It is well known that the establishment of the Court of Criminal Appeal in England 
in 1907 was the result of an increasing public uneasiness about the dangers of 
miscarriages of justice in the courts. The continuing spectre of wrong convictions 
led to the establishment of the Criminal Cases Review Commission in UK. 

In 1965 a Labour M P Sydney Silverman proposed a private member’s Bill on the 
abolition of death penalty. There was a free vote on the bill. A free vote is 
conscientious vote. The Bill was passed by 200 votes to 98 in the House of 
Commons. The House of Lords adopted it by 204 votes to 104. The Murder 
(Abolition of Death Penalty) Act suspended the death penalty in England, Wales, 
Scotland for all crimes (except for treason, piracy with violence and certain crimes 
under jurisdiction of the Armed forces) for a period of five years. In December 1969 
that time limitation was removed. In 1973 death penalty was abolished in Northern 
Ireland. 

Earlier in the then English law the list of offences punishable by death was long 
and shocking. Many of these offences had been introduced to protect the feudal 
hegemony and the wealthy classes that emerged in the first half of the 18th century. 
The Black Act of 1723 created 50 special offences including poaching and thefts 
several punishable with death. At its height the ‘Bloody Codes’ had some 220 
different acts punishable by death so much that Sir Samuel Romilly said in the 
House of Commons that ‘there is no country on the face of the earth where there 
have been so many different offences according to law to be punished with death as 
in England. 

The notorious cases of miscarriage of justice that shook the British justice system 
such as the cases of Francis Weston, Mrs Maybrick, Adolf Beck, George Edalji, R v. 
Doughtery, Guildford Four, Maguire Seven, Birmingham Six raised a public clamour 
for reforms of criminal justice. 

Alongside, the great values of humanism pervading penology had their inevitable 
influence. International Human Rights regime brought about a humanizing 
influence on the power of the State. A system of Crime and Punishment and the 
locking up of our fellow-men were seen as a mirror of our own souls which tell us 
who we really are. 
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IV 

Criminal Justice and Human Rights 

Shocked by the experience of the unparalleled cruelty of Second World War and the 
holocaust, protection of the future generations from the scourge of war and its 
dehumanization became the urgent concern of the international community. Thus 
started the search for common minimum standards for protection of Human Rights 
culminating in the Universal Declaration of Human Rights 1948 adopted by the 
Third General Assembly of the UN. 

I may refer to three recent cases of English Courts - two of the Privy Council and 
the other of the House of Lords where the ‘reasonable time’ concept envisaged by 
the International Covenants in the matter of criminal trials was invoked. In the 
three cases ‘reasonable time’ standards prescribed by the European Convention on 
Human Rights and Fundamental Freedoms 1950 which forms the part (as schedule 
I) of the Human Rights Act 1998 in Britain was considered. 

Article 6(1) of the Convention provides: 

“In the determination .... of any criminal charge against him everyone is entitled to a 
fair and public hearing with a reasonable time by an independent and impartial tribunal 
established by law.” 

In the Privy Council case Dyer v. Watson ([2002] 4 All ER 1) Lord Bingham 
speaking of the emergence of these rights said: 

“Before the Second World War there were no international agreements governing the 
protection of human rights, which was indeed an expression rarely used.” 

“Thus the rights guaranteed by the Convention were minimum rights. It was and of 
course remains open to any contracting State to provide better protection than the 
Convention requires and since the Convention is a living instrument, the standards 
guaranteed by the Convention are to be reinterpreted in accordance with changing 
perceptions of individual right. But the standard of protection guaranteed, if a minimum, 
was to be common.” 

“Both the reasonable detention provision and the reasonable time requirement confer 
independent, free standing rights. A violation of either right may be found in the absence 
of any prejudice to the fairness of the defendant’s trial.” 

However the need to balance the rights of the individual with the interests of the 
society at large was indicated thus: 

“The reasonable detention provision and the reasonable time requirement confer 
important rights on the individual, and they should not be watered down or weakened. 
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But the individual does not enjoy these rights in a vacuum. He is a member of the society 
and other members of society also have interests deserving of respect. This was recognized 
when in its judgment in Sporrong & Lonnroth v. Sweden the European Court referred to 
the striking of a fair balance between the demands of the general interest of the community 
and the requirements of the protection of the individual’s fundamental rights, the search 
for which balance was said to be inherent in the whole of the Convention.” 

“If the effectiveness and credibility of the administration of justice are jeopardized by 
excessive delay in brining defendants to trial, they are liable to be jeopardized also where 
those thought to be guilty of crime are seen to escape what appear to be their just deserts.” 

The question whether the reasonable time limit requirement is violated depends, 
it was pointed out, on several criteria. ‘The first step is to consider the period of time 
which has elapsed.. ‘unless that period is one which on its face and without more 
gives grounds for real concern almost certainly unnecessary to go further., since the 
Convention is directed not to departures from the ideal but to infringements of 
basic human rights. The threshold of proving a breach of reasonable time 
requirement is a high one, not easily crossed but if the period which has elapsed is 
one which, on in its face and without more, gives ground for real concern, two 
consequences follow. First, it is necessary for the court to look into the detailed facts 
and circumstances of the particular case. The Strasbourg case law shows very clearly 
that the outcome is dependent on the facts of each case. Secondly, it is necessary for 
the contracting State to explain and justify any lapse of time which appears excessive’ 
(Para 52 Dyer’s case) In addition the complexity of the case, the conduct of the 
defendant the manner in which the case has been dealt with by the investigative and 
judicial authorities also become· relevant and important 

In the Privy Council case of R v. Lord Advocate [2003] 2 WLR 317 decided by 
five Law Lords, the question was whether the criminal proceedings may be stayed on 
the ground alone that there had been a violation of the reasonable time requirement 
in Article 6(1) of the Convention. The majority (Lord Hope, Lord Clyde and Lord 
Rodger) held that it was so. But Lord Steyn and Lord Walker took the other view. 

The question came up again before the House of Lords by way of Attorney 
General’s Reference (2 of 2001) This case is reported in [2004] 2 AC 72. Nine Law 
Lords heard the case. Seven of them disagreed with the majority opinion in Privy 
Council case of R v. Lord Advocate. Two Law Lords Lord Hope and Lord Rodger 
who were in the majority there dissented in the House of Lords. Lord Bingham said 
‘While, therefore, the House may not over rule the decision of the Privy Council I 
should make clear my preference for the opinion there expressed by the dissenting 
minority, which I take to be consistent with my own opinion in the present case. 
The majority approved the dictum of Hardie Boys J in Martin v. Tauranga [1995] 2 
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NZLR 419 at 432 that ‘the right is to a trial without undue delay, it is not a right 
not to be tried after undue delay’. One of the reasons given by the House of Lords 
for not adopting any strait-jacket formula was some of the apprehensions which 
were noticed thus: 

 (1)  Whether criminal proceedings may be stayed on the ground that there has 
been a violation of the reasonable time requirement in Art. 6(1) of the 
European Convention, when the accused cannot demonstrate any prejudice 
arising from the delay. 

 (2)  In the determination of whether, for the purposes of Art. 6(1) of the 
Convention, a criminal charge has been heard within a reasonab1e time 
when does the relevant time period commence? 

The rigorous standards of scrutiny of time limits have given rise to the 
apprehensions which were noticed by the court thus 

“A rule of automatic termination on proof of a breach of the reasonable time 
requirement has been shown to have the effect in practice of emasculating the right which 
the guarantee is designed to protect. There is however, a very real risk that if proof of 
breach is held to require automatic termination of the proceedings the judicial response 
will be to set the threshold unacceptably high. ‘Few judges relish the prospect of unleashing 
dangerous criminals on the public’ La Forest J drew attention to the compelling 
observation of Professor Amsterdam, written with reference to American experience 
following the Supreme Court’s decisions interpreting the sixth amendment to the United 
States’ Constitution in Barker v. Wingo, (1972) 407 US 514 and Strunk v. United 
States (1973) 412 US 434. 

“The spectre of immunizing of ‘turning loose’ persons proved guilty of serious criminal 
offences has been thoroughly repugnant to judges and they have accordingly held that 
shocking delays do not ‘violate’ the sixth amendment. The amendment has thereby been 
twisted totally out of shape - distorted from a guarantee that all accused will receive a 
speedy trial into a windfall benefit of criminal immunity for a very few accused in whose 
cases the pandemic failure of our courts to provide speedy trials has attained peculiarly 
outrageous proportions” (see Anthony G Amsterdam ‘ Speedy Criminal Trial’ : Rights and 
Remedies’ (1975) 27 StanLR 525 p 539). 

The opinion of the House on the two points referred by the Attorney General is 
to substantially the same effect as that of the Court of Appeal. 

 (1)  ‘Criminal proceedings may be stayed on the ground that there has been a 
violation of the reasonable time requirement in Art. 6(1) of the Convention 
only if- (a) a fair hearing is no longer possible or (b) it is for any compelling 
reason unfair to try the defendant. 
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 (2)  In the determination of whether, for the purpose of Art. 6(1) of the 
Convention, a criminal charge has been heard within a reasonable time, the 
relevant time period commences at the earliest time at which a defendant is 
officially alerted to the likelihood of criminal proceedings against him, 
which in England and Wales will ordinarily be when he is charged or served 
with a summons.” 

V 

Right to Speedy Justice under the Indian Constitution 

The cases in Hussainara Khatoon series, and other cases reflect substantially the 
sentiments of the international jurisprudence. Justice Bhagawati in Hussainara 
Khatoon stated: 

“We think that even under our Constitution, though speedy trial is not specifically 
enumerated as a fundamental right, it is implicit in the broad sweep and content of 
Article 21 ….. Article 21 confers a fundamental right on every person not to be deprived 
of life or liberty except in accordance with the procedure prescribed by law and it is not 
enough to constitute compliance with the requirement of that article that some semblance 
of a procedure should be prescribed by law, but that the procedure should be “reasonable, 
fair and just”. If a person is deprived of his liberty under a procedure which is not 
“reasonable, fair and just”, such deprivation would be violative of his fundamental right 
under Article 21 and he would be entitled to enforce such fundamental right and secure 
his release. 

It is a crying shame on the judicial system which permits incarceration of men and 
women for such long periods of time without trial. We are shouting from house stops about 
the protection and enforcement of human rights. We are talking passionately and 
eloquently about the maintenance and preservation of basic freedoms. But, are we not 
denying human rights to these nameless persons who are languishing in jails for years for 
offences which perhaps they might ultimately be found not to have committed? Are we not 
withholding basic freedoms from these neglected and helpless human beings who have been 
condemned to a life imprisonment and degradation for years on end? Are expeditious trial 
and freedom from detention not part of human rights and basic freedoms? 

The principle has since been reiterated in several cases such as State of 
Maharashtra v. Champalal Punjaji Shah, (1981) 3 SCC 610; Raghubir Singh and 
others v. State of Bihar and Simarjit Singh Mann v. State of Bihar, (1986) 4 SCC 481; 
Raj Deo Sharma v. State of Bihar, (1998) 7 SCC 507. 
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VI 

Epilogue 

The 21st century will be the most stunning century. Science and Technology will 
change the world. The next society will have no resemblance to the one we live in 
today. Economic development with- out social equity can produce intolerable levels 
of inequality. Such growth can only be described as Ruthless, Rootless, Voiceless, 
Jobless and Futureless. Society is increasingly becoming a cruel place for the weak. 
All our political institutions are in moral shambles because they have failed to bring 
human rights centre-stage. In regard to the three wings of the criminal justice 
system, namely, detection and investigation of crime, the trial system in courts and 
the prison conditions many things have crossed and gone beyond acceptable limits. 
No civilized society can continue to accept them. Although speculations abound 
about the judge of the future bringing visions of robotic truth assessing machines, 
law dispensing computers and chemical-test determined depositions, yet human 
beings rather than mechanical marvels will continue to exercise the fine art of 
judgment for any foreseeable future. Good men are indispensable. 

In dysfunctional societies, money replaces real values. Money is not the measure 
of man; it is a measure of how small a man could be. Despite great changes, for 
many people security means protection from disease, hunger, political repression 
and environmental hazards. For them not the dark shadows of the global war to fear; 
but their concerns are within their own nations: about worries of daily life. Will they 
and their families have enough to eat? Will they lose their jobs? Will their 
neighbourhoods be safe from crime? Will they be victims of violence because of their 
gender? Will their ethnic origin target them for persecution? 

I end this talk with the words of Ernest Barker, 

“The supreme sovereign which stands in the background of any politically organized 
community is justice: justice in the sense of that right order of human relations which gives 
to the greatest number of persons the greatest possible opportunity for the highest possible 
development of all the capacities of their personality.” 

Any political organization which cannot assure this will only exist at a level of 
moral equivalent of defeat. 

Thank you for your patience and courtesy. 

●————● 
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